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HNuceprtanis Ha 3100yTTsS CcTyneHs goktopa ¢iumocodii B ramysi 3HaHb 08
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Y3arajibHeHMH KOPOTKHMI BUKJIAJX OCHOBHOI'O 3MICTY AHCepTAaIil.

3anpornoHoBaHa poOOTa MICTHTH aHali3 1 BHUKJIAA pPe3yJbTaTiB HAYKOBOIO
JOCIIPKEHHSI, MPEAMETOM SIKOTO € MaTepiajbHO-TIpaBOBa pesliiiHa TeXHIKa, a
00’€KTOM — pensilliiiHa TEeXHIKAa sIK Taka, TOOTO CTaHJapTHa peJsliiiHa TEeXHIKa,
penpesenToBana ['epmanom [layOenmmekom (1831-1915) ta penakropamu Horo
npaii «Pedepar, BOoTym, mpucya: KepiBHULITBO sl FOPUCTIB-TIPAKTUKAHTIB IiJ] Yac
ctaxyBanHs» (PBII), mo Bnepie Buiinia apykom B 1884 poiri Ta BUTpumasa jo
2023 poky 36 BuAaHb, a TaKOXX EKCIEPTHHN CTHJIb OMIpPAI[IOBAaHHS IMPABOBOi
CIpaBH, KWW MOYMHAE €MAHCHUITYBATHUCS Bl CTAHJAPTHOI PEALIMHOT TEXHIKU IIIe
3a xutTs . JlayOoenmmmexka.

Merta gucepTallii — pereniiis, afanTaiis i po3BUTOK B YKpaiHi MaTepiaabHO-
npaBoBoi pensiiiiHoi TexHiku B ceHci [. JlayOenmmeka. OcHOBHa uacTuHA
JUcepTallii CKIaIaeThCs 3 TPHOX PO3JUIIB, SKI BIAMOBIIHO Ha3uBarOThes «I epmaH
JlayOeHImexk 1 3araJbHUM Jyadi3M pesmiiHOl TEeXHIKW», «3HaXO/KCHHS 1
3aCTOCYBaHHS MaTepiajbHOTO TpaBa B PENAIWHIN TexHim» Ta «ExcnepTHHit
CTHJIb OTIPAIIOBaHHSA MPaBOBOi crmpaBu». PoboTra MicTuTh W IHINI peleBaHTHI
PEKBI3HTH.

B nmepmomy po3aini WaeThCs PO BU3HAYCHHS MOHATTS PEJISIii 1 pensIiiHO1
TEXHIKH, 3 SICYBaHHA ICTOpIi pENAMiHOI TEeXHIKH, IEeMOHCTpaiito BHecKy I.
JayGenmmeka, a Takox penakropiB PBII B po3BuUTOK cTaHmapTHOT pensIiiHO1
TEXHIKM Ta TIPO XapaKTEPUCTUKY €MaHCHIIAIl €KCIIEPTHOTO CTHIIIO. 3aKiHIYEThCS
el po3Jll KOHCTAaTalle€0 NOoTpeOu B pelerlii, aganTamii 1 po3BUTKY pesuiiiHO1
TexHIKU B YkpaiHi. i pensifiero nponoHyeTbCcsl po3yMITH BUOIPKOBY 1 BIIKPUTY

KOMOIHAI[I}0 JOKYMEHTIB (pedepaT, eKCIepTHUH BUCHOBOK (BOTYM), MPUCYN), SKI
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MOXKYTh CKJIaJaTUCS B TMPOIECI MiATOTOBKU PO3TISAY CIpPaBH KOJIETIEIO CYIIiB.
CranmapTHa pensiiiHa TEXHIKA — 1€ METOJWKA MIATOTOBKM peisuii (y Tid 4yu
iHImiA koMmOiHamii i1 enementiB). Ila meroguka 3 waciB I'. JlayOeHmimeka B
HimeuuunHi € mepeBaxHO HaBYAIBHOIO, MICISAYHIBEPCUTETCHKOIO (CTaKyBaJIbHOIO,
pedepeH1apHOI0) TUCITUIUIIHOIO, TOI1 SIK BJacHE CYJIIBCHKUM €JIE€MEHT ChOTO/IHI €
3HAYHOIO MIPOIO HiBEJIbOBAHUM. B poOOTI MPONMOHYETHCA PO3PI3HATH KOMIUIEKCHY
(mporecyanbHO - 1 MarepiajlbHO-NIPABOBY) CTaHAAPTHY pEJSLINHY TEXHIKY, 3
olHOrO OOKy, 1 MarepiajJbHO-TIPABOBY peNALINHY TexHIKy, 3 iHmoro. Ilix
MaTepialbHO-TIPABOBOIO  PETSIIHHOI0 TEXHIKOIO  y3arajJbHEHO PO3YMIETHCS
MaTepiaibHO-TIPaBOBa CKJIAJ0Ba KOMILJIEKCHOI 1 CTAHAAPTHOT PENIALIIITHOT TEXHIKH 1
€MaHCUIIOBaHA MaTeplaibHO-TIpaBOBa CKJIaJloBa Takoi TexXHIKU Yy ¢dopmi
eKCIIEPTHOTO CTWITIO. Bin3HaueHo, 10 y mepiioMy BUIIAJKy MaTepialbHO-TIPaBOBa
pensiiiiHa TeXHIKa € TUIbKA YacCTHHOI KOMIUIEKCHOI PEsIifHOT TeXHIKH, a B
IpPYroMy BUNAAKY €KCHEPTHUM CTUJIb TIOBHICTIO OXOIUTIOETHCS TMOHATTAM
MaTepiaJbHO-TIPaBOBOI pesiiHOol TexHIKHM. OCKUIBKHM BCTAHOBJICHO, IO I JABI
CKJIAJIOBI YAaCTHUHU PEJAIIHHOI TEXHIKM SK TakKoi B Halll JHI ICTOTHO HE
BIIPI3HSAIOTHCS, TO B TOJAJIBIIOMY pPO3IIISIIAETECA pars pro toto IMepeBa)kKHO
eKCTIIEPTHUM CTWIb SK HAJA3BHYANHO BaXXJIMBUH (EHOMEH HIMEIbKOi IMpaBOBOI
KyJIbTYPH, SIKUWA CTAHOBUTH OCOOIMBUH 1HTEpEC 1 B YKpaiHi.

B poGoti mporoHyeThcs mepioam3aliis icTopii CTaHAApTHOI pensAIiiHOT
TexHikn B HimedunHi, a came po3pi3HAIOTHCS KIacMYHUU, abo cTapuil mepiof,
nepexiqHui mepios 1 cydacHHWil, abo HOBWIA Tepiof. 3a3Ha4eHi TPHU IMEPIOAH B
icTOpii peisAIiiHOT TEeXHIKM BU3HAYAIOTHCS TAKUMU JaTaMU: KIACHYHUU (CTapuil)
nepion TpuBae nmpuoim3HOo 3 1500 mo 1850 pik, mepexigauit — 3 1850 mo 1930 pik,
a cyuacHuid — 3 1930 poxy nonuHi. B ocHOBY nepioau3aitii mokiageHo Taki (hpaxTwu,
SK BUHWKHEHHS PEIAIINHOI TEXHIKW, Tepexif BiJA MHUCBMOBOTO 0 YCHOTO
CYZIOBOT'O TIPOIIECY, & TAKOX MEPETBOPEHHSI PESALINHOI TEXHIKH B poOOYHN METOA
OMpalllOBaHHSI MpaBOBOro matepiany. Jlucepramis MICTUTh BHUKIaJ TBOPYUX
3n00ytkiB I'. JlayOeHmimneka, — Cyaal 1 Y4YE€HOro, — SIKUH 3aloyaTKyBaB

CTaHJApPTHUM MOCIOHUK 3 pensauiiHoi TexHiku. [lokazaHo TakoXk 3MiHU, sIKI Oysu
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BHECEHI peAakTopaMH, SKI BHUAAIOTh Led nociOHMK noHuHL [Ipu nBOMY
BCTAHOBJIEHO, L0 OCHOBOIO JJIA AKTYaJbHOTO CTaHy CTaHJApPTHOI peNALiiHOT
TEXHIKM 1 eMaHCHUIAIlli eKCTIEPTHOTO CTUJIIO0 CTaJM JIBAa MOHSTTS: KOHKJIIO3UBHICTh
(Schlussigkeit), TOOTO MOXKIUBICTH OKPEMOTO PO3IIISAY MPABOBOI MPOOJIEMH SIK 3
00Ky mo3uBaua, Tak 1 3 OOKy BiAnoBigaya, 1 cyocymilisi, TOOTO MmigBeAeHHs (HAKTY
MiJ HOPMY, PO3BUTOK SIKMX € 3acilIyrol0 B paMKax pensuiiHoi texuiku 1.
3arrenpmaxepa 1 B. 3ipnma. OcHoBHOo 3aciyroto ['. JlayOeHimeka B acmleKTi
CTaHJAPTHOI pENSIMIHOI TEXHIKM BBAXKAEThCS BKIIOYCHHS HHM JIO CBOTO
nociOHMKa MOJILTy HOPM Ha OCHOBHI Ta JOMOMIXHI 1, 30KpeMa, MOJULY HOPM, SIKIIIO
TOBOPUTH Yy3arajlbHEHO, Ha MPaBOOOIPYHTYBAJIBbHI Ta MpaBo3anepeyHi HOPMH,
OpUYOMY B OCTaHHbOMY BHIIQJKYy HIEThCA TMpo aOCOMIOTHI 1 BIIHOCHI
npaBo3arnepeuHi Hopmu. OcobmMBa yBara B AWCEpTAIlii 3BEPTAETHCS HA TaK 3BaHY
€MaHCHUTIAIII0 €KCIEPTHOTO CTHIIIO, fKa BIJOYBaeThbcad y (popMi BIJOKPEMIICHHS 1
napasenbHoro criBicHyBaHHs B XX 1 XXI CTOMITTAX SK CTaHIAPTHOI pessiiiHOi
TEXHIKM, TaK 1 eKCIIEPTHOTO CTUJIIO, SIKUM € HIYUM IHIIUM, SK (GOPMOIO
3HAXO/DKEHHS 1 3aCTOCYBaHHsI MaTepialbHOIro IpaBa 0e3 HEOOXITHOCTI aHAIi3y
NUTaHb TMPOIIECYaTBHOTO IpaBa, TOOTO peayKoBaHOIO (OPMOIO CTaHIAPTHOI
CKJIQJIaHHA  €KCIIEPTHOTO  BHUCHOBKY  (BoTymy)). Ilomaerscs  3araibHa
XapaKTEePUCTHUKA E€KCIEPTHOTO CTHIIIO, IMepioAu3arliss MOoro icTopii Ta MoJii-BiXH,
AKi CTalM OCHOBOIO il Hei. Tak, MPOMOHYEThCS Taka Mepioau3allis icTopii
eKCIIEPTHOTO CTHJIIO: Tepiuii etam TpuBae 3 1884/1896 poky 1o 1971 poky i Moxe
HA3WBATHCS CyOCYMTHMBHUM, a JApyruii 3 1971 noHuHiI 1 MOXKE Ha3WBATHUCS
nemoepaTuBHO-CyOCYMTHUBHUM. 3a OCHOBY OepeThCcsi TOW (akT, M0 €KCIEPTHHM
CTWJIb — II€ METOJIMKa BUKOPHUCTaHHS CyOCyMIlii B MpoIleci aHali3y MpaBOBOi
cipasu, a B 70-1i poku XX BHHHKAE TEOPis IOPUANYHOIO apryMEHTaIlii, sika Mopsia
13 cyOcyMITiero 3Hae Taky GOopMy 3aCTOCYBaHHS MpaBa, sk 3BaxyBaHHs (P. Anekci).
Tak, mopyuryetscsi mpoOiema 3alydeHHs A0 E€KCIEePTHOrO CTWII0 MOopsn 3
CyOCyMIII€I0 1 3Ba)KyBaHHS, BHUPIIICHHS $KOI B EKCIEPTHOMY CTHJI1 TUIbKHU

HaMmiyaeTbcs.  Big3HawaeTbcs, 110  MEPemiCTOpis  €KCIEPTHOTO  CTHIIIO
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po3nounHaeTbeca B 1856 poui. BoHa TicHO mNOB’si3aHa 3 MOHATTAM IHPaBEKY
(BuMoro- abo mnpaBOOOIPYHTYBaJbHOI OCHOBHOI HOpMH), iMeHeM «bepHxapa
Binamaiiny Tta po3BUTKOM MPaBLKHOIO METONY, SIKMM € 3BOPOTHOIO CTOPOHOIO
€KCIIEPTHOTO CTUJIIO. Y MIJCYMKY KOHCTATYETBHCS Ayasli3M PesUiiHOT TEXHIKH SK
TaKoi, SIKUW MPOSIBISIETbCS B CHIBICHYBaHHI CTaHAAPTHOI PESLIAHOT TEXHIKH 1
EKCMIEPTHOTO CTWIIIO, Ta TPOTOHYETHCS PO3PIZHATA THUTAHHA MPO PeleNIliio,
aJanTailiio 1 PO3BUTOK MaTepialbHO-TIPABOBOI PENSLINHOI TEXHIKH, Oepydd 10
yBaru TOW GakT, MO METOAMYHA CKIAJ0Ba MaTepialibHO-TIPABOBOI PEISALiHHOT
TEXHIKM MOXe OyTH K pelUIoBaHa, TaK 1 PO3BUHYTa, TOJAl SIK MaTeplajbHO-
paBOBa CKJIa0Ba MOTpeOye MOPST 3 PEIEHITIE€I0 BIMOBIIHOT ajanTarii.

B npyromy posznuni ineTbes po 0COOIMBOCTI 3HAXO/KEHHS 1 3aCTOCYBaHHS
MaTepiaJbHOIro TpaBa B PENAIIMHIN TeXHill, Tpu bOMY 3po0JieHa 3yNHUHKA Ha
TAaKUX THUTaHHAX, SK: TIOHATTS IpaBO3HAXO/uKeHHs 3 daciB [. JlayOeHmreka,
cTapuil 1 HOBUH HOPMOTEOPETHYHHI 0a3uC PEISIIIIHHOT TEXHIKY Ta HA MUTAHHI PO
Taki (h)OpMHU 3aCTOCYBaHHS MaTEpiabHOTO IMpaBa, SIK CyOCyMIlis 1 3BaKyBaHHs. Y
NEPIIOMY BUIIAJIKy BBEJICHO MOHATTA MPABO3HAXOKEHHS Y BY3bKOMY, IIUPOKOMY
1 SAKHAUIIUPIIOMY CEHCl, TPUYOMY ITiJl MPABO3HAXO/KCHHIM Y B.C. PO3YMIETHCS
KOHIICTIT JajbIIIOT0 TBOPEHHS TpaBa, sikuii OyB 3amporoHoBanuit @. K. ¢don
Capinpi 1 po3BuHyTHH, Hampukian, €. Epmixom y ¢dopmi BUIBHOTO
NpaBO3HAXO/HKeHHS. BigzHayaeThes, 110 MO0 OCHOBOIO € BijoMa 1€ PUMCHKUM
topuctam knacudikaiis QyHkiii npetopa. [IpaBo3HaxoKEHHS Y 1I1.C pO3YMIETHCS
K TIOEIHAHHS JalbIIIOT0 TBOPEHHS MpaBa 1 TiymadyeHHs. [lokazaHo Bimputuit
XapakTep MPABO3HAXOKEHHS y MI.C. 1 3ampONOHOBAHO MOT0 OTOBHHUTH 3a
paxyHOK KOHKpETH3aIlil IpaBa Ta BUKOPUCTAHHS JBOX (pOpM 3aCTOCYBaHHS MpaBa,
a came — cyOcymrii 1 3BaxyBaHHA. KoHKpeTusarmis mpaBa B JucepTarii
PO3YMIETHCS SIK OTIEPYyBAaHHS OCHOBHHMH 1 JJOTIOMDKHUMH HOPMaMH# Ta, OCOOJIMBO,
OKpPEeMHMH THUIIAMH OCHOBHHMX HOpM. B mepriomy miapo3aiiai MOTOYHOTO PO3ILTY
HWIEThCS B OCHOBHOMY MPO TPABO3HAXO/KEHHS y II. C., @ B JBOX HACTYIHHX
MiApo3ALIax — BIAMOBIIHO PO KOHKPETU3ALIIIO ITpaBa Ta npo GOpMu 3aCTOCYBaHHS

npaBa (Bce 1€ B KOHTEKCTI pessliiHOI TeXHIKK). B nuceprailii KOHCTaTy€eThCs, 1110
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B peSUIAHIA TEXHINl € MOXIIMBICTh JJI1 ICHYBaHHS JBOX HOPMOTEOPETHUHUX
6a3uciB: ctaporo i HoBoro. Ctapum 0a3ucoM BBaKa€ThCS MOJIT HOPM Ha OCHOBHI 1
nonoMikHi (b. Binamaiin), a HOBUMHM MOJLT HOPM Ha MpaBuia sK Ae(IHITUBHI
BENIHHSA 1 npuHUMNM sK BemiHHS ontumizanii (P.  Anekci). Cybcymuis 1
3Ba)KyBaHHsI (SIK MPaBOBa CKJIAJ0Ba MPUHLMUITY MPOMOPIIHHOCTI) pO3YMIIOThCS SIK
1Bl (POPMHU 3aCTOCYBaHHSI MaTEPiaJIbHOTO MpaBa, MPUYOMY CyOCYMIlisi BBAXKAETHCA
OCHOBHOIO (OpPMOIO, a 3BaXXyBaHHs — cyOcuaiapHorw. [lokazaHo, sik cyOcymIlis 1
3BaXKYBaHHSI CITIBBIJHOCSATBCS 3 TIOHATTSAMHM BHYTPIIIHBOTO 1 30BHIIIHHOTO
BUIpapaaHHs (mpaBoBoro pimieHHs) (€. Bpyonescoki, P. Anekci Ta iH.).

B ocraHHBOMY pO37iTi WAETHCSA MPO BITHOMICHHS CKCIIEPTHOTO CTHITIO SIK
penpe3eHTaHTa MaTepialbHO-MPABOBOI TEXHIKU 1 T€Opii IOPUIUYHOI apryMeHTaIlli,
3BEJICHOT JI0 Teopii pallioHaJBLHOIO IOPUIUYHOTO JHUCKYypcy P. Anekci, a Takox
BBOJMTBLCS PO3PI3HEHHS BHYTPINTHHOTO 1 30BHIMIHBOTO EKCIEPTHOTO CTHIO. B
NEPIIOMY BHUMNAAKY €KCIEPTHUN CTHIb MPOMOHYETHCS PO3YMITH SIK OCOOJIMBHIA
BUTIAJIOK TeOpil IOPUIWYHOT apryMeHTallii, XapaKTepHOIO O3HAKOK SKOTO €
0COOJIMBO YITKO BUPAXEHUMW NMPUKIATHUN XapaKTep €KCHEpPTHOro CTHIo. Teopis
IOpUJINYHOI apryMeHTaIlii MoKe 3alpoNOHYBaTH JJIsi €KCIEPTHOTO CTHIIIO CBOI
TEOPETHYHI PO3POOKH, SKI CTOCYIOThCS 1HTETPATUBHOTO BUMIpY Ili€i Teopii, TOOTO
HaIpaIfoBaHHS aHaJITUYHOIO0, HOPMATHBHOIO 1 EMITIpHYHOro Xapakrtepy. Jami
TPaAUIIMHUN EKCIEPTHUH CTHJIb Yy3arajdbHIOETHCS 1O IOHATTS BHYTPIIIHBOTO
€KCIIEPTHOTO CTUJII0, B OCHOBI SIKOTO JIeKaTh, 30KpeMa, MPABHIO 1 CyOCYMIIis.
KoHcraTyeTbest, 10 MUTAaHHS MPUHIIMINB SIK BETIHH ONTHUMI3AIii 1 3Ba)KyBaHHS B
EKCTICPTHOMY CTHJII € BIIKPUTUM MTUTAHHAM 1 HAMIYAIOThCS MITXOIH JIO TOTO, SIK IIC
MUTaHHS MOXXHA 3akpuTd. OCHOBHUH MiAXiJ TOJIATAE B TOMY, OO 3Ba)KyBaHHS
OyJ0 HE IHTETPOBAaHOK, a CYOCHTIapHOKO CKJIAJOBOK YACTHHOI EKCIIEPTHOTO
CTHITIO, IO J03BOJISIE 30€perTH TPATUIIMHIN eKCTICPTHUIN CTHIIb 1 IOMOBHUTH HOTO
MOTPIOHUM €JTEMEHTOM.

VY migcymMKy Bce 1€ BeA€ [0 YCBIOMJIEHHS, IO MaTepiaibHO-PaBOBa
pensiuiiiHa TeXHIKa — 1€ CYKYOHICTh CTaHJApTHOI pEJSIIIHHOI TEeXHIKH,

pernpe3entoBanoi I'. JlayOeHmmekoM 1 HOro mMOCHIAOBHUKAMH, Ta €KCIEPTHOTO



7

CTUJIIO OIpalllOBaHHS MPABOBOi CIpaBH, sIKi 00’ €JHAaHI MUTAHHSAM 3HAXOIXKCHHS 1
3aCTOCYBaHHS MaTepilaJibHOIO MPaBa.

Kuo4oBi ciioBa: Teopis IOpUIUYHOI apryMeHTaIlli, IOpuIuyHa METOA0JIOT1,
¢utono0ria mpaBa, €KCHEPTHUH CTWIb, BHYTPIIIHE 1 30BHIIIHE BHUIPABIAHHA,
npaBWwia 1 NPUHLHMIK, CcyOcyMmuis 1 3BaKyBaHHS, AUCKypc Teopis P. Aunekci,

pelenitisi, aganTaiis i po3BuTok, I'. JlayOeHmnexk.

SUMMARY

Stepeniuk O. G. Hermann Daubenspeck and Substantive-Legal
Relational Technique. — Qualifying scientific work on manuscript rights.

Thesis for the degree of Doctor of Philosophy in the field of knowledge 08
Law, speciality 081 Law. — Yuriy Fedkovych Chernivtsi National University,
Chernivtsi, 2023.

Generalized summary of the main content of the thesis.

The Thesis contains the analysis and presentation of the outcomes of
scientific research with the subject of substantive-legal relational technique. The
objects of the research are standard relational technique (represented by Hermann
Daubenspeck (1831-1915) and the editors of his work “Abstract, Votum,
Judgment: a Manual for Practicing Lawyers during the Internship” (AVJ), which
was first published in 1884 and has survived 36 editions until 2023) and the
expertise style of processing a legal case (which originated from standard relational
technique during H. Daubenspeck’s life).

The purpose of the Thesis is to trace up the reception, adaptation and
development of substantive-legal relational technique in Ukraine in the sense of H.
Daubenspeck. The Thesis is comprised of three chapters, respectively entitled
“Hermann Daubenspeck and the General Dualism of Relational Technique”,
“Finding and Application of Substantive Law in Relational Technique”, and “The
Expertise Style of Processing a Legal Case”. The research also contains other

relevant details.
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Chapter 1 defines the concepts of relation and relational technique,
exemplifies the history of relational technique, demonstrates H. Daubenspeck’s
and the AVJ editors’ contribution to the development of standard relational
technique, as well as describes the emancipation of the expertise style. The Chapter
states that there is the need for reception, adaptation, and development of relational
technique in Ukraine. It proposes to refer to relation as a selective and open
combination of documents (abstract, expertise opinion (votum), judgment) that
may be filed in the course of preparing a case for consideration by a panel of
judges. Standard relational technique is a methodology for preparing a relation (in
a particular combination of its elements). In Germany, since the time of H.
Daubenspeck, this technique has been mainly an educational, postgraduate
(internship, referral) discipline, while the judicial element is largely leveled today.
The Thesis insists on distinguishing between the comprehensive (procedural-legal
and substantive-legal) standard relational technique, on the one hand, and the
substantive-legal relational technique, on the other. Substantive-legal relational
technique is generally referred to as the substantive-legal component of
comprehensive and standard relational technique, as well as the emancipated
substantive-legal constituent of the above technique in the form of an expertise
style. It is essential that in the first case, substantive-legal relational technique is
only a part of complex relational technique, whereas in the second case, the
expertise style is fully covered by the concept of substantive-legal relational
technique. Since it has been ascertained that the two components of relational
technique do not differ significantly these days, the research further considers pars
pro toto mainly the expertise style as an extremely important phenomenon of
German legal culture, which is of particular interest in Ukraine.

The Thesis offers a periodization of the history of standard relational
technique in Germany into the classical or old period, the transitional period, and
the modern or new period. These three periods in the history of relational
technique are associated with the following dates: the classical (old) period lasts

from approximately 1500 to 1850, the transitional period - from 1850 to 1930, and
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the modern period - from 1930 to the present. The periodization relies on such
factors as the emergence of relational technique, the transition from written to oral
litigation, and the transformation of relational technique into a working method of
processing legal materials. The Thesis contains a presentation of the creative
accomplishments of H. Daubenspeck, a judge and scholar who was first to compile
a standard manual on relational technique. It also shows the changes made by the
editors who have been publishing the manual up to this day. It is emphasized that
the current state of both standard relational technique and the emancipation of the
expertise style has been stipulated by the two concepts, developed within relational
technique by P. Sattelmacher and W. Sirp. These concepts are conclusiveness
(Schlussigkeit), i.e., the possibility of separate consideration of a legal issue by
both the plaintiff and the defendant, and subsumption, i.e., bringing the fact under
the norm. In terms of standard relational technique, H. Dubenspeck’s most
significant achievement was the division of norms into basic and auxiliary ones, in
particular, the division of norms into law-justifying and law-negating (absolute and
relative). Particular emphasis in the Thesis has been placed on the so-called
emancipation of the expertise style. It takes place in the form of separating from
each other and parallel coexistence in the XX and XXI centuries of standard
relational technique and the expertise style. The latter is nothing more than a form
of finding and applying substantive law without the need to analyze the issues of
procedural law. In other words, it is a reduced form of standard relational
technique, primarily one of its components, such as the voting technique
(technique of drawing up an expertise opinion (votum)). The research provides a
general description of the expertise style, periodization of its history, as well as the
milestone events, which caused its formation. Consequently, periodization of the
history of the expert style runs as follows: the first stage lasts from 1884/1896 to
1971 and may be called subsumptive; the second stage - from 1971 to the present
day and may be called deliberative-subsumptive. The above periodization rests on
the fact that the expertise style is a methodology of using subsumption in the

process of analyzing a legal case, and in the 70s of XX century the theory of legal
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argumentation emerged, which, along with subsumption, knows such a form of
application of law as weighing (R. Alexy). In this way, there arises the issue of
involving the weighing in the expertise style along with subsumption. However,
the solution of this issue is only being outlined in the expertise style so far. The
prehistory of the expertise style began in 1856. It is closely related to the concept
of claim (a demand- or law-justifying basic norm), the name of “Bernhard
Windscheid”, and the development of the claim method, which is the reverse of the
expertise style. As a result, the Thesis comes to the dualism of relational technique.
It is manifested in the coexistence of standard relational technique and the
expertise style, as well as suggests distinguishing between the issues of reception,
adaptation and development of substantive-legal relational technique, taking into
account the fact that its methodological component can be both received and
developed, while the substantive-legal component requires appropriate adaptation
along with reception.

Chapter 2 deals with the peculiarities of finding and applying substantive law
in relational technique, with a focus on such issues as the concept of law finding
since the time of H. Daubenspeck, the old and new normative theoretical basis of
relational technique, subsumption and weighing. In this regard, the research
introduces the concept of law-finding in the narrow, broad and broadest possible
senses. Hereby, law-finding is referred to as the concept of further law-making,
which was proposed by F. C. von Savigny and developed, for example, by E.
Ehrlich in the form of free law-finding. It is based on the classification of the
functions of praetor, which, in fact, was known to Roman lawyers. The Thesis
regards law-finding in the modern era as a combination of further law-making and
interpretation. It shows the open nature of law-making in the modern world, as
well as proposes to supplement it by specifying law and using two forms of
application of law, namely, subsumption and weighing. Specification of law is
understood as the operation with basic and auxiliary norms, especially, with certain
types of the former. Section 1 of Chapter 2 deals mainly with law-finding, whereas

the next two sections reveal respectively specification of law and the forms of
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application of law (all in terms of relational technique). The Thesis claims that in
relational technique, there is a possibility for the coexistence of two normative
theoretical bases: the old and the new. The old basis is the division of norms into
basic and auxiliary (B. Windscheid), while the new basis is the division of norms
into rules as definitional imperatives and principles as optimization imperatives (R.
Alexy). Subsumption and weighing (as a legal component of the principle of
proportionality) are interpreted as two forms of application of substantive law, with
subsumption being considered as the main form and weighing — as an auxiliary
form. It is shown how subsumption and weighing correlate with the concepts of
internal and external justification (legal decision) (J. Wrdblewski, R. Alexy, etc.).

Chapter 3 deals with the relationship between the expertise style as a
representative of substantive-legal technique and the theory of legal argumentation,
which is reduced to the theory of rational juridical discourse by R. Alexy. It also
introduces the distinction between internal and external expertise style. The former
iIs a special case of the theory of juridical argumentation, its particularly
pronounced applied nature being the main characteristic feature. The theory of
juridical argumentation can offer for the expertise style its theoretical
developments relating to the integrative dimension of this theory, i.e.,
developments of an analytical, normative and empirical nature. Further, the
traditional expertise style is generalized to the concept of internal expertise style,
which is based, in particular, on a rule and subsumption. The Thesis points out that
the issue of principles (as optimization imperatives) and weighing in the expertise
style is still open. However, there already exist certain approaches that may solve
it. One of them is to make weighting not an integrated but an auxiliary part of the
expertise style, which promotes the preservation of the traditional expertise style
and its supplementation with the necessary elements.

In conclusion, it all leads to realizing that substantive-legal relational
technique is a combination of standard relational technique, represented by H.
Daubenspeck and his disciples, and the expertise style of processing a legal case,

the two being united by the issue of finding and applying substantive law.



12

Key words: theory of juridical argumentation, juridical methodology,
philology of law, expertise style, internal and external justification, rules and
principles, subsumption and weighing, theory of discourse by R. Alexy, reception,

adaptation and development, H. Daubenspeck.



	Ключові слова: теорія юридичної аргументації, юридична методологія, філологія права, експертний стиль, внутрішнє і зовнішнє виправдання, правила і принципи, субсумція і зважування, дискурс теорія Р. Алексі, рецепція, адаптація і розвиток, Г. Даубеншпек.

