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AHOTAILUS

Hacraciiiuyk O. B. IOpucnpynenuis ouinoxk Kapuaa Jlapenma. —
Keanighixayitina naykosa npays Ha npasax pyKonucy.

Huceprarris Ha 3100yTTs cTyneHs: qokTopa (imocodii B ramysi 3HaHb 08
[IpaBo 3a crmemianbhicTio 081 IlpaBo — YepHiBeUbKUil HaAIlOHATBHUN
yHiBepcuTeT iMeH1 FOpis denproBuua, Yepnisii, 2024 p.

¥Y3arajibHeHNIl KOPOTKUI BHKJIAJ OCHOBHOI0 3MiCTy aucepTauii.

B aucepTanii WIeThbC po IOPUCTIPYICHIIIIO OL[IHOK
(Wertungsjurisprudenz) sx OAHY 13 TpPaJAMUIIHHUX METOAOJOTTYHUX TEUii,
pernpesentoBany Kapiom Jlapentiom (1903—-1993). Taka ropucnpyneHilis mnpu
bOMY  BIEpIIE  PO3YyMIEThCS  SK  AKCIOJOTIYHO-JlaIeKTUYHa  dopma
IHTErpaTUBHOI TE€Opii OPUANYHOT apryMeHTaIlil.

Memoto  Oocniddcennsi € TOAANBIIMA  PO3BUTOK  PAIllOHAIBHOCTI
ropucnpyaeniii omiHok K. JlapeHnia (z1ani B aHoTallii — 1opucnpyAeHIlIs OLIHOK).
B npornieci mocsrHeHHs 1€l METH, TO-TIepIIe, TPAAUIIiHI METOIONOTIYHI Tedil
(ropucCHpyAeHIliA MOHATh, IOPUCTIPYICHIIISI 1HTEPECIB, IOPUCIIPYACHIIIS OI[IHOK
SK Taka) 3BEJEHI JO CHUIBHOTO apryMEHTATUBHOTO 3HAMEHHUKA; MO-IpyTe,
eKCIUTIKOBAHO T€, SIK IOPUCIPYICHIIS OI[IHOK 3allOBHIOE TaK 3BaHY MPOTAIUHY
palioHAIBHOCTI, TOOTO Jla€ BIAMOBIAI HA TI MUTAHHS, SKI 3aJIUIIAIOTH
BIIKDUTUMH 1HII TPAAMININHI METOMOJOTIYHI Teuii; MO-TpPeTe, MOKa3aHOo, SK
aKC10JIOTTYHO-/IIAJICKTUYHA FOPUCIIPYACHINS Moxe OyTh TpaHchOpMOBaHa B
METaJICOHTOJIOTIYHO-1HTETPATUBHY IOPUCTIPYICHIIIIO B mporieci
apryMEHTaTUBHOI PEKOHCTPYKIIi IOPUCIPYACHIIIT OI[IHOK.

BignoBigHo y 1-My po3aini guceprTaiiii, SKWW Ha3UBAEThCA «l 0106HI
MemoOON02IYHl  meuii:  eeanoamusHull  Oyaunism I ap2yMeHmamueHull
nomenyiany, MOCIIAOBHO MPOOJEMaTH30BaHO 1 BHUPILMIEHO JBa MUTAHHS: IIO-
nepiie, npo ¢Guiocodcbky 1 (Gi10COPCHKO-NPABOBY OCHOBY AUCEPTAIIMHOTO
JOCIIJKEHHSI B3arajii Ta JOCTIDKCHHS TOJOBHUX METOJOJIOTIYHUX TeUid
30KpeMa (MUTaHHS MPO CUCTEMHUM MIJX1J 1 €BaTIOATUBHUM Ayalli3M), MO-ApPYyTe,

IIpO BHU3HAYCHHS APTYMCHTATUBHOTIO HOTCHHiaJ'Iy 3ragaHux MGTOI[OJ'IOFi‘-IHI/IX
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Teuid. B mepmomy BuUMaAKy 3a OCHOBY B3STO BITUM3HSHE (i0codCchbke

PO3YMIHHS «CHUCTEMHOTO MiAXOAY», KU I'PYHTYETHCS HA aHaii3l CTPYKTYpH,
cyocTpary 1 koHnenty cucremu (A. I. YiiomoB), a Takox (inocodcrko-mpaBoBe
NMOHATTST «1paBoBoi peanbHOCTI» (C. I. MakcumoB). B mporeci koHKpeTH3aiii
NEPIIOTr0 MIAXOAY 1 y3araJdbHEHHS APYroro IOKa3aHO ICHYBaHHSA MpPOTaJuH
pamioHaibHOCTI (B TepMiHoJiorii P. Anekci) B KOXHIM 13 TpaauIliiHUX
METOJIOJIOTIYHUX TeYill 1 KOHCTaTOBAaHO, IO BOHU HAJIEXKHO MOXKYTh OYyTH
3alIOBHEHI B paMKaX 1HTErPAaTUBHOI TEOpii IOPUIUYHOI apTryMEeHTallil, 30KpemMa B
pamKax Teopii pamioHATBHOTO PUANIHOTO AUCKYpcy P. Anekci. [Iporanmaamu
paIioHaJbHOCTI MPU I[bOMY BBAXKAIOTHCS, MO-TEPIIE, ITHOPYBAHHS BIIKPUTOI
OIlIHKK B IOPUCIPYACHINI TOHATh, HEIOOIlIHKAa BIAKPUTOI OIIHKH B
IOPUCIIPY/ICHITI 1HTEPECiB 1 aKCIOJOTIYHO-MIAIEKTHYHUN XapaKTep OIIHKU B
IOPUCITPY/ICHIIIT OITIHOK.

Ha Takiii 0CHOBi1 BU3HAYCHO MOHSITTS €BAIFOATUBHOTO Ayalli3My TOJIOBHUX
METOJIOJIOTIYHUX TEUld SIK  aHANiMUYHO-CHHMEMUYHO20  OVali3My, SKUN
XapaKTEePU3Yy€EThCS THUM, 110 TPU METOJOJIOTIYHI Teuli MOYKHA PO3IIMTH Ha JIBI
TpyNH: aHAMITUYHY (FOPUCHPYACHILIS MOHATH) 1 CHHTETHUHY (FOPUCIIPYICHIIS
1HTEpECIB 1 IOPUCTIPYJIEHIIS OLIIHOK) B 3aJIEKHOCTI BiJ TOTO, SIKYy BIIMOBIIHO
PEKOHCTPYKTUBHY (PEMpPOAYKTHBHY, 3aKpHUTYy, 3B’S3aHYy) YH KOHCTPYKTHBHY
(MpOyKTUBHY, BIIKPUTY, BUIbHY) 3 TMOIJSAY OLIHOK CyIdl (PyHKIIO
BUKOHYIOTbH BIJIOBIHI TEUIi.

[ToHATTS eBaNIOATUBHOTO Jyaji3My TOTJHUOJIEHO 1 PO3MIMPEHO: Y
NEPIIOMY BHUIIAJKy KOHCTATYETBCS COYiaANIbHO-MOPANbHUL OVALi3M CUHTETUIHUX
IOpUCTIPYJICHIIIM, TOOTO FOPUCIIPYACHINT 1HTEPECIB 1 HOPHUCHPYACHINT OIIHOK,
SAKUW BIBHAYCHWH THUM, MO0 OOWABI IOPUCTIPYACHINI € HACIpaBIi IBOMA
PI3HOBUAAMH FOPUCHPYACHIII OIIIHOK B HIMPOKOMY CEHCl, SIKl MPIOPUTETHO
OpIEHTOBaH1 BIAMOBITHO a00 HA aHaN3 COLIAJBHOrO 17eany, abo Ha aHami3
i7leally MOpaJbHOTO; y JPYroMy BHUINAAKY CTBEPKYETHCS, IO CHHTETUYHI
IOpUCTIPYJICHIIIT MOXKYTh OyTH JIONOBHEH1 apTyMEHTATHUBHOIO IOPUCTIPYICHIIIEO,

opu 1OMY 3a OCHOBY OepeTbcst moaut I'. ¢on Bpirrom Tak 3B. MpakTHYHUX
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MOHSATh HAa aKCIOJIOT14H1, ICOHTOJIOTIYHI 1 aHTPOIOJIOT1YHI.

VY nonanbiomMy BHKJIAl O YBaru OepeThest TOM (QaxT, 110 METO0JIOTIYH1
Teuli MOKHA PO3TJISTHYTH 31 CTATUYHOTO 1 JMHAMIYHOTO TOTJISIIB BIAMOBIIHO SIK
aHaJli3 BJaCHE HOPMATHUBHOI CUCTEMH 1 K aHaJIi3 peasizaiii Takoi HOpMaTUBHOI
cuctemu. Llum mnosicHIOeTbCS TOM (DakT, IO apryMEHTaTHUBHHUM MOTEHIIal
TOJIOBHUX METOJOJIOTIYHUNA TeUil, SIKUM MOJsirae B 3alIOBHEHHI 3raJJaHuX BUIIE
IPOTaJIiH PalioOHATbHOCTI, BUBHAYEHO 3 METOI0 MOPIBHSIHHS Ha OCHOBI Tak 3B.
MIPaBUJIO/IPUHIIMIIH/TIPOIIE Ay pa-MO/ieii TpaBoBoi cuctemu P. Amnekci.

["'o10BHMM BHCHOBKOM 31 BCTYITHOTO PO3UTY € KOHCTaTallisl Toro (axry,
[0 BIJHOMIEHHS MK TOJOBHMMH METOIOJOTIYHUMHU TEYiIMH Ma€ He
albTEPHATUBHUM, a KOMIUIEMEHTAPHUM 1 MEPEeXpPECHUM XapakTep, MPUIOMY
aHAJIITUYHA IOPUCTIPYJEHIS (IOPUCHIPYACHLIA TMOHATh) 3AJMIIAE BIIKPHUTI
MUTAaHHS I8 CUHTCTUYHUX IOPUCIIPYJICHIIIM, a TPaaulliiiHi CHUHTETHUYHI
IOpUCTIPYJIEHLIT — JUIsl 1HTErpaTUBHOI Teopli IOPUAMYHOI apryMeHTarlii.
FOpucnpyzaeHiiist OIIHOK 3alOBHIOE MPH LOMY MPOTAJIMHU PALiOHATBHOCTI
IOPUCTIPYJICHIIIT TTIOHATH 1 FOPUCIIPYACHINT IHTEPECIB, IPOTE 3AJIUIIAE BIKPUTOIO
MPOTAIMHY PaIllOHATBHOCTI, Ky MOXXHA HA3BaTH METAJCOHTOJIOTIYHOI, a ii
3aMOBHEHHS € CTIPABOI0 IHTETPATUBHO1 TEOPIi FOPUIUIHOT apryMEHTAIT]].

B 2-my poznuti — «Po3gumok payioHaibHOCmi 0OpUcnpyoenyii oyiHoK
Kapna Jlapenya» — ropucnpyneniis ouinok Kapna Jlapenua posrisinaetscst B
acmeKkTl eBOJIONIi 11 palioHaIbHOCTI, HpPH 1OMY 3a OCHOBY OepeTbcs
PO3pI3HEHHS  IMIUTIIUTHOI  PAlliOHAIBHOCTI  SIK  MIHIMAJbHOTO  CTyHEHS
paIiOHAIBHOCTI 1 €KCIUTIIIUTHOT PallioHATBHOCTI SIK MAaKCHUMAJIBHOTO CTYTICHS
pamioHaibHOCTI. Take po3pi3HEHHs JO03BOJISE IOKa3aTH, IO aBTOPCHKa
fopuctipyneniist omiHok K, JlapeHmna € iMmiinuTHO-paiioHaaIbHOIO, TIPHUIOMY
Takuii BUOIp cBimoMo 3pobieHmii camum K. JlapeHIoM sk HeorereibsHIleM, B
OCHOB1 CBITOIVISIAY SIKOTO JIEKHTh TaK 3BaHE (TEreiiBCbKE) «KOHKPETHO-
3arajbHe TOHATTSI». IMIUTIIUTHUN XapakTep opucnpyAeHiii omiHok y K.
JlapeHiia Ha BJIaCHE HOPMATUBHOMY PIBHI BHUSIBJISIETHCS MEPEIYCiM B PO3pOOII

HUM OPWTIHAJIBLHOI TEOpli THUIIB, a HA PIBHI peami3allii mpaBa — MEPEBAKHO Y
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BIJIMOBI B MOXJIMBOCTI BHKOPUCTaHHS CyOCyMIii uisi  eKCIUTiKamii

BUKOpHUCTaHHA 3rafaHoi Teopii tumiB. FOpucnpyneniito ominok K. Jlapenma y
BY3bKOMY CEHCI MOKHa PO3YMITH TiJ] KyTOM TaK 3BaHMX JIBOX «TOJIOBHUX
nommwiok» Jlapenna (B Tepminosorii O. Jlibmana, TOOTO 3 TOYKH 30py
XapaKTepHUX OCOOJUBOCTEH, sIKI MOXYThb 1 MOBHUHHI OyTH MOIu(IKOBaHI B
MPOIECl TMOJAJBIIOTO PO3BUTKY pAaIliOHATBHOCTI FOPUCHPYACHINT OIIHOK).
Taxumu «TOJIOBHUMH MOMMJTKAMU» BBAYKAIOTHCS: no-Tepie,
HecyOcyMIlie3aaTHICTh topucnpyaeHmii ominok K. JlapeHna y B.c., mo-apyre,
aKC10JIOTTYHO-TIAJICKTUYHUHN XapaKTep TaKoi FOPUCIIPYACHIII.

Jlam mokaszaHo, 1mo B pamkax HaykoBoi mikonu K. JlapeHia Ha BriacHe
HOPMATUBHOMY PiBHI BIJOYBA€ThCS JIMIINE TOTJIWOJIEHHS BHUXITHOTO ITYHKTY
(xoHkpeTHO-3aransHOTO MOHATTS) (K.-B. Kanapic, /I. Jleenen Ta iH.), Tomai sk Ha
piBHI peaii3allii IpaBa Ma€ MicIle ICTOTHA HOBEJNA, SKa 3BOAUTHCS /0 BIIMOBHU
BiJl IPUBHECEHHS B IOPUCIPYJCHIIIIO OLIHOK 171€1 CHJIOTI3MY SIK CUHKPETUYHOTO
il moeHAHHS 3 17€€10 3BaKyBaHHSA SIK JBOMa (popMamH 3acTOCyBaHHS mpasa (y
cenci P. Anekci), B guceprartiii mokasaHo, 1o Take MpuBHECEHHs 3jiiicHeHo T.
Pimom, yunem K.-B. Kanapica, axuit 6yB yunem camoro K. Jlapenua, sikuii, y
CBOIO 4epry, OyB yuHEeM HEOKaHTIiaHIIs, a mi3Hime HeorerenbsHis 0. binnepa.

3aBepiryeThest 2-M po3/1T PO3TIAIOM MUTAHHS MPO BU3HAHHS 1 KPUTUKY
fopuctpynenmii ominok K. Jlapenma mo3za Mekamu HOTO HAyKOBOi IIKOJIH,
30KpeMa, BiJ3HAYA€ThCSl BU3HAHHS TBOpUUX 3100yTKiB K. JlapeHiia B HiMEIbKiii
CYJIOBI TpakTULl 1 B Teopii OpUAUYHOI aprymeHTauii P. Anekci, 70 yBaru
oeperbcst rinmepkputrka K. JlapeHma sk ocoOHCTOCTI 1 KpHUTHKa HOTO
fopuctipynenuii  omiHok b, Prootepcom  (IIpeACTaBHUKOM  Cy4yacHOi
FOPHCIIPY/ICHIIIT iHTepeciB), Tak 3BaHMi «peBizioHicTchkmit» miaxin M. Plokepca
(mpencTaBHUKA Cy4YacHO! IOPUCTIPYACHINT MOHITH) Ta 1H. Y IIJIOMY pPOOUTHCS
BHCHOBOK TMpPO PEJICBAHTHICTh 3a3HAY€HOi KpPUTWUKHU, 3 OJIHOTO OOKy, Ta
aroJIOTETUKU OKPEMUX DAIIOHATIbHUX PE3YJbTATIB IOpUCTIPYACHINi OmiHOK K.
Jlapenia — 3 iHIOro. B ocraHHbOMY BUIAJKy HAETHCS MPO MOHATTS BIIKPUTOL

HOPMATUBHOI CHUCTEMH 1 JeniOepaTuBHO-CyOCYMTUBHMI croci0 11 peamizaiii B
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IUTIOPAJIICTUYHOMY CYYaCHOMY CYCHUIBCTBI, SIKE TPYHTYEThCS Ha ICHYBaHHI HE

OJIHI€T, a IEKUTBKOX OL[IHOK, MK SIKUMH Cy/JIl TOTPIOHO BUOHpATH.

B 3-my po3maini, sSKuii Ha3UBAETbCS «ApeyMeHmamueHa peKoOHCMpPYKYis
ropucnpyoenyii oyinox Kapna Jlapenya» BUKIANA€ThCS T, K 3alIOBHIOETHCS
KOHCTAaTOBaHA BUIIE MPOTAJIMHA PAIIOHATFHOCTI FOPUCTIPY/ICHIIIT OI[IHOK Y B.C. 1
y 1I.C. B paMKax 1HTeTpaTUBHOI TeOpii FOPUANYHOI apryMEeHTallii.

M5eThes mpo po3IIIs L IOPUCTIPYICHIIIT OLIHOK B aHAJITHYHOMY acIeKTi, a
caMe€ 3 TOYKHM 30pYy MOJajibHOi cuctemMu S5 (ictopuuHoi cuctemu TeodpacTa,
y4HSI ApUCTOTEIA), 3 OTHOTO OOKY, 1 Tak 3B. apuMeTHIHOi «popmysiu Baru» P.
Anekci — 3 inmoro. Ha ocHoBi cucremu S5 moka3aHo, sIK B CydyacHid
HOPMAaTUBHINA CHCTeM1 MOXYTh CIIBICHYBaTH IMIEpPaTUBHI 1 KOHTHUHIEHTHI
eBamoatuBHl  eneMeHTd. @dopmyna Baru OepeTbcs  3a  OCHOBY  JUIS
€JIEMEHTApHOT'0 MOSCHEHHS TOrO, SIK B MPOIEC] 3BaXKyBaHHsI MPUHIIUITIB MOXKHA
OTPUMATHU Y MIJCYMKY TaK 3BaHl HOPMH JJis BUpillIeHHs y ceHcl €. Eprixa, siKi B
TaKOMY pa3l MOXYTb Ha3uBaTuCs HE TUIbKU yHiBepcaibHuMu (B. I'. CaBuyk),
ajie ¥ €BaItOATUBHUMU.

B amnikaTMBHOMY acmekTi MOKa3aHO Te, sIKI OCOOJMBOCTI Teopis
IOPUUYHOI apryMEeHTallli BHOCUTh B IOPUCTIPYACHITIO OI[IHOK, 30KpeMa B 1JI€10
nenibepaTuBHO-CyOCYMTHBHOTO Jyalli3My IMpaBo3acTocyBaHHsA y ceHcl T. Pima.
[Tpu oMy BKazaHo, 110 (POPMYBaHHS HOPM ISl BUPIIICHHS B paMKax MOJLTY
Ha «30BHIIIHE 1 BHYTPIIIHE BUIIPaBAaHHS» NPABOBOrO pIlIEHHS y ceHcl P.
AJeKci, 3HaUHO TOJIETIIYE BUKOPHUCTAHHS TPOIEAYPH 3BaKyBaHHS, OCKIIBKH
BOHO BeJie 10 GopMyBaHHS HOPM, SIKi Y pe3yibTaTi MOXYTb OyTH 3aCTOCOBaH1 y
dbopmi cybcymrnii. Tak kpaie BHUMOPABISETHCA OJHA 13 JBOX «TOJIOBHHUX
NOMMJIOKY» — HHUTAaHHS MPO CyOCYMIII€3MaTHICTh — opuchpyaeHuii omiHok K.
JlapeHna y B.c.

B koHuenTyaibHOMY acmekTi MpPOJAEMOHCTPOBAHO, SIK AaKCIOJOTIYHO-
JlaJeKTUYHA FOPUCTIPYACHINS OLIHOK MOXe OyTu TpaHchOpMOBaHA Y
METaJICOHTOJIOTIUYHY TEOPII0 OPUANYHOI apryMeHTalii. ¥ miJICyMKy IMOKa3aHo,

SK BHUIIPABJIIETBCA JIpyra «Tro0JIOBHA IMOMHIIKA» — IMUTAHHA IIPO aKCI10JIOT1YHO-
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J1aJIEKTUIHUHN XapakTep — ropuctpyaeHiii ominok K. Jlapenia.

OCHOBHMMH BHCHOBKAaMHU HPOBEICHOIO JOCTIIKEHHS € MOJOXKEHHS MpO
Te, MO0 IHTETPAaTHBHA TEOpis IOPUAWYHOI apryMEHTalii — II¢ €Balf0aTHBHA
Teopis, TOOTO Teopis 3aKPUTOI 1/a00 BIIKPUTOI MPABOBOI OIIHKHU, SIKa BKJIIOYAE
abo MoOXe BKIIOYaTH B cebe aHaITUYHYy 1 TpU BHIM CHUHTETHYHHUX
IOpUCTIPYJICHIIIM, a caMe METaJCOHTOJIOTIUHY (AUCKYPCHUBHY), aKCIOJIOTIYHY 1
aHTpomnojoriuny (teneosoriuny). FOpucnpynenuis oninok K. Jlapenna in
abstracto — 11 akcioJIOTi4HO-1aJiekTHYHa (¢opMa IHTErpaTUBHOI Teopii
IOpUJIMYHOI apryMeHTalii, a in concreto — 1€ OJiHa 13 TpaJulliiHUX
METOJI0JIOTIYHUX Tediil, po3BuHyTa K. JlapeHiiom Ta HOro yyHsMu Ha OCHOBI
imewt Terens, P. ramnepa, FO. binaepa, I'.-I'. 'anamepa Ta iH., B IIEHTP1 yBaru
aKoi mepebyBae NUTAHHS MPO KpUTEpli 1 HPOLEC BIAKPUTOrO MPaBOBOIO
OI[IHIOBAHHS.

Kuarwo4uoBi ciioBa: npaBoBa oOIlliHKa, IOPUCIPYACHIlIS OIIHOK, HOPUIUYHA
METOJI0JIOT1s, TEOpisl IOPUINYHOI apryMeHTalli, pefsuiiHa TexXHika, HopMa s
BUPIIICHHS, BUMIPH TMpaBa, apryMeHTaTHBHA PEKOHCTPYKIlsA, ¢imocodis /
aKciojoris mpaBa, CyOCyMmIliss 1 3BaxKyBaHHs (memiOeparfisi), IMITIIIUTHICTH 1
eKCIUTIIMUTHICTh, MpaBwibHe mpaBo, Kapn Jlapenu, PoGepr Aunekci, €Bren

Epmnix.

SUMMARY

Nastasiichuk O. V. Jurisprudence of Values by Karl Larenz. —
Qualifying scientific work on manuscript rights.

Thesis for the degree of Doctor of Philosophy in the field of knowledge
08 Law, speciality 081 Law — Yuriy Fedkovych Chernivtsi National University,
Chernivtsi, 2024.

Generalized summary of the main content of the thesis.

The Thesis deals with the issue of jurisprudence of values
(Wertungsjurisprudenz) as one of the traditional methodological trends

represented by Karl Larenz (1903—-1993). This type of jurisprudence is for the
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first time viewed as an axiological-dialectical form of the integrative theory of

juridical argumentation.

The objective of the Thesis is to further promote the idea of rationality of
K. Larenz’s jurisprudence of values. In the course of achieving this goal, firstly,
traditional methodological trends (jurisprudence of concepts, jurisprudence of
interests, and jurisprudence of values) have been reduced to a common
argumentative denominator; secondly, it has been explicated how jurisprudence
of values fills the so-called rationality gap, i.e., provides answers to those
questions, which are left open by other traditional methodological trends;
thirdly, it has been indicated how axiological-dialectical jurisprudence may be
transformed into metadeontological-integrative jurisprudence in the process of
argumentative reconstruction of jurisprudence of values.

Accordingly, Chapter 1 of the Thesis, “Basic Methodological Trends:
Evaluative Dualism and Argumentative Potential”, consistently regards and
resolves two issues: first, the philosophical and legal basis of the research in
general and the study of the main methodological trends in particular (the issue
of the systemic approach and evaluative dualism), and second, the
argumentative potential of the above methodological trends. The former relies
on the national philosophical understanding of the “systemic approach”, which
is based on the analysis of the structure, substrate, and concept of the system (A.
Uyomov), as well as on the philosophical-legal concept of “legal reality” (S.
Maksymov). In the course of specifying the first approach and generalizing the
second one, particular emphasis has been laid on rationality gaps (term by R.
Alexy) in each of the traditional methodological trends. Besides, it is claimed
that they can be properly filled within the framework of the integrative theory of
juridical argumentation, in particular, in terms of R. Alexy’s theory of rational
legal discourse. At the same time, ignoring the open evaluation within
jurisprudence of concepts, underestimating the open evaluation within
jurisprudence of interests, and the axiological-dialectical nature of evaluation

within jurisprudence of values are considered as the major rationality gaps.
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In this way, the Thesis defines the concept of the equivalent dualism of

the main methodological trends as analytical-synthetic dualism, which is marked
with the fact that the three methodological trends can be divided into two
groups: analytical (jurisprudence of concepts) and synthetic (jurisprudence of
interests and jurisprudence of values). Everything depends on the reconstructive
(reproductive, closed, bound) or constructive (productive, open, free) function of
the respective trends in terms of judge’s evaluations.

The notion of evaluative dualism is deepened and expanded further on. In
the first case, the research points out the social-moral dualism of synthetic
jurisprudence, i.e., jurisprudence of interests and jurisprudence of evaluations. It
is marked with the fact that both jurisprudences are actually two types of
jurisprudence of values in a broad sense. They are primarily focused on either
the analysis of a social ideal or the analysis of a moral ideal. In the second case,
it is important that synthetic jurisprudences can be supplemented by
argumentative jurisprudence, with G. von Wright’s division of the so-called
practical concepts into axiological, deontological and anthropological ones.

In the following, we take into account the fact that methodological trends
can be viewed from both a static and dynamic perspectives, respectively, as an
analysis of the normative system itself and as an analysis of the implementation
of such a normative system. This explains why the argumentative potential of
the main methodological trends (which lies in filling the above-mentioned
rationality gaps) is determined for the purpose of comparison on the basis of the
so-called rule/principles/procedure-models of the legal system by R. Alexy.

The main conclusion of Chapter 1 is the statement that the relationship
between the main methodological trends is not of an alternative, but of a
complementary and intersecting nature, with analytical jurisprudence
(jurisprudence of concepts) leaving open questions for synthetic jurisprudences,
whereas traditional synthetic jurisprudences - for the integrative theory of
juridical argumentation. Jurisprudence of values fills in the rationality gaps of

the jurisprudence of concepts and the jurisprudence of interests, however, it
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leaves open a rationality gap that can be called metadeontological, and its filling

is the task of the integrative theory of juridical argumentation.

In Chapter 2, “Developing the Rationality of Karl Larenz’s Jurisprudence
of Values ", jurisprudence of values by Karl Larenz is considered in terms of the
evolution of its rationality, which lies in the distinction between implicit
rationality as the minimum degree of rationality and explicit rationality as the
maximum degree of rationality. This distinction makes it possible to prove that
jurisprudence of values by K. Larenz is implicitly rational, and he made this
choice deliberately, being a neo-Hegelian whose worldview rests on the so-
called (Hegelian) “specific-general concept”. The implicit nature of K. Larenz’s
jurisprudence of values at the normative level is manifested primarily in the
development of the original theory of types, while at the level of implementation
of law - mainly in the rejection of the possibility of applying subsumption to
explicate the use of the above theory of types. In a narrow sense, jurisprudence
of values by K. Larenz can be perceived in terms of his so-called two “major
mistakes” (the term by O. Liebmann, i.e., in terms of the characteristic features,
which can and should be modified in the course of further development of the
rationality of the jurisprudence of values). Such “major mistakes” include the
non-subsumption of K. Larenz’s jurisprudence of values and its axiological-
dialectical nature.

Further on, the research shows that within the framework of the scientific
school of K. Larenz, there is only a deepening of the starting point (specific-
general concept) (C.-W. Canaris, D. Leenen, etc.) at the actual normative level,
whereas at the level of implementation of law, there is a significant novelty,
which consists in the denial of K. Larenz’s view on the non-subsumption of
jurisprudence of values. The study outlines that this denial was made by T.
Riehm, a student of C.-W. Canaris, who was a student of K. Larenz himself,
who, in turn, was a student of the neo-Kantian and later neo-Hegelian J. Binder.

In conclusion, Chapter 2 regards the issue of recognition and criticism of

K. Larenz’s jurisprudence of values outside his scientific school. Particular
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emphasis 1s laid on the recognition of K. Larenz’s accomplishments in the field

of German judicial practice, as well as on his contribution to the theory of
juridical argumentation by R. Alexy. In addition, the paper takes into account
the hypercriticism of K. Larenz as a personality and the criticism of his
jurisprudence by B. Riithers (a representative of the modern jurisprudence of
interests), the so-called “revisionist” approach of J. Riickert (a representative of
the modern jurisprudence of concepts), and others. On the whole, it is concluded
that the above criticism is relevant, on the one hand, and certain rational results
of K. Larenz’s jurisprudence of values are fair enough, on the other hand. The
latter refers to the concept of an open normative system and the deliberative-
subjective way of its implementation in a pluralistic modern society, which is
based on the existence of not one but several evaluations, between which a judge
has to choose

Chapter 3, “Argumentative Reconstruction of K. Larenz’s Jurisprudence
of Values”, presents the way, in which the above-mentioned rationality gap is
filled within the integrative theory of juridical argumentation.

It considers jurisprudence of values in the analytical aspect, to be more
specific, from the point of view of the modal system S5 (historical system by
Theophrastus, Aristotle’s disciple) on the one hand, and the so-called
arithmetical “formula of weighing” by R. Alexy on the other hand. The system
S5 indicates how imperative and contingent evaluative elements may coexist in
the modern normative system. The formula of weighing is taken as a basis for
the purpose of the simplest explanation of how to obtain the norms for decision
(in the course of weighing principles) in the sense of E. Ehrlich, which, in this
case, might be referred to as not only universal (V. Savchuk), but also evaluative
units.

In the applied aspect, the research highlights the peculiarities, which the
theory of juridical argumentation brings to jurisprudence of values, in particular,
to the idea of deliberative-subsumptive dualism of law enforcement in the sense

of T. Riehm. It also claims that the formation of norms for decision within the
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framework of the division into “external and internal justification” of a legal

decision in the sense of R. Alexy greatly facilitates the use of the weighing
procedure, since it leads to the formation of norms that can eventually be applied
in the form of subsumption. This is how it eliminates one of the two “major
mistakes” of K. Larenz’s jurisprudence of values - the issue of non-
subsumption.

In the conceptual aspect, the study demonstrates how the axiological-
dialectical jurisprudence of values can be transformed into a metadeontological
theory of juridical argumentation. It eventually shows how the second “major
mistake” of K. Larenz’s jurisprudence of values - the issue of its axiological-
dialectical nature - can be corrected by replacing the axiological emphasis with
the metadeontological one.

The main conclusions of this study are the obtained provisions that the
integrative theory of juridical argumentation is an evaluative theory, i.e., the
theory of closed and / or open legal evaluation, which comprises or may
comprise analytical and three other types of synthetic jurisprudences, namely,
metadeontological (discursive), axiological and anthropological (teleological).
K. Larenz’s jurisprudence of values in abstracto is an axiological-dialectical
form of integrative theory of juridical argumentation, and in concreto - one of
the traditional methodological trends developed by K. Larenz and his disciples
on the basis of the ideas of Hegel, R. Stammler, J. Binder, H.-G. Gadamer and
others. This trend focuses on the criteria and process of open legal evaluation.

Key words: Key words: legal evaluation, jurisprudence of values,
juridical methodology, theory of juridical argumentation, relational technique,
norm for decision, dimensions of law, argumentative reconstruction, philosophy
/ axiology of law, subsumption and weighing (deliberation), implicitness and

explicitness, right law, Karl Larenz, Robert Alexy, Eugen Ehrlich
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