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Capuyk B. I'. Hopmu pis Bupimenns €srena Epuaixa. — Keanigixayiiina
HAyKoea npays Ha npasax pyKonucy.

HucepTtanis Ha 3A00yTTs CTyneHs NOKTOpku ¢iocodii B ramy3i 3Hanb 08
[IpaBo 3a cnemianbhicTio 081 [IpaBo. — YUepHiBebKUI HALIOHATBHUN YHIBEPCUTET
imen1 FOpia ®enpkoBuua, Yepnisi, 2023.

Y3arajibHeHMH KOPOTKHMI BUKJIAJX OCHOBHOI'O 3MICTY AHCepTAaIil.

HNuceprarnisa npucBsiueHa (inocodchbKo-TIpaBoBiil mpobiaemartuzaltii inei Hopm
mu1s BupimeHHs: €srena Epinixa. Taka npoOnemaTtuzaitisi 341MCHIOETBCS HA OCHOBI
ICTOPUKO-KPUTUYHOTO, a TaKOXX CHCTEMHOTO IiJXOAY, OCOOJHMBHM BHIIAIKOM
AKOTO € apryMEHTaTHBHI, a caMe€ AaHAJITUYHHI, HOPMATUBHUU 1 eMIIpHUYHUN
BUMIpH TIpaBa.

Merta poboTH — o1abIINi pO3BUTOK 111€1 HOpM s BupimieHHs €. Epnixa. B
IPOIIEC TAKOTO PO3BUTKY MOKA3aHO, K€ MICIIE HOPMHU JJIA BUPIIICHHS MalOTh B
PaBOBIM KyJbTYpl B3araji, a TaKOX B paMKaxX aHaJITUYHOTO 1 MEeTa/HOPMATUBHO-
EMITIPUYHOTO BUMIPIB apryMEHTATUBHOT TeOpii HOPM IS BUPILICHHs. Y MepIIoMy
BUIIQJIKy B IIEHTP1 yBarw rnepedyBa€e iICTOPUYHUMA ACIICKT TOCHIIKCHHS HOPM IS
BupimeHHs (1 po3ain auceprairii), a B ApyromMy — akTyasbHUH (2 1 3 po3auim).

[Tepmmii po3ain, skuii Ha3uBaeThCcsl «EpirixoBa i7ess HOPM Il BUPILICHHS B
IPaBOBIA KYJNbTYpi», MICTHTh TPH MIAPO3AUIH, B SKUX CIOYATKy HACTHCSA MPO
nmpobyieMy, Ky Mae po3B’S3aTH ijess HOpM il BupimieHHs. [loTim mpo Tte, sk
pPO3yMiB HOpPMH JJis BUpimieHHs caM €. Epiiix, a moTim, SIK IF0 HOpMY PO3yM1iIIU J10
1 mcns €. Epmixa. Hanpukidimi KOHKPETHU3YIOTBCS  BIAKPUTI TMHUTAHHS
apryMEeHTaTHBHOI Teopii HOPM J/JIA BUPINICHHS, HAa SKi JTA€ThCSA BINIMOBIIb B
HACTYIHHUX PO3AUIaX JUCEepTallii.

B mepmomy mimpo3aini mporo po3ainy chopMylibOBaHA PETYIISTHBHA iaes
muceprarttii B cerci [. KanTa, sikoro € MOHSATTS MPaBUJIBHOCTI IIpaBa, 1 MoKa3aHo, sSIK
apryMEHTAaTHBHA TEOpis HOPM JUIsl BHUPIIICHHS MOXE OYTHU pO3TJsSIHYyTa 3 TPhOX
TOYOK 30pY, Kl NPUUHITO HA3UBATU aHATITUYHUM, HOPMATUBHHUM 1 €MIIPUYHUM

BUMIpamMu mnpaBa. [Ipy 1bOMy HOpPMATHBHHMI BUMIp NOJAUIEHO Ha (BJIacHE)
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HOPMATHUBHUI 1 MeTaHOpMaTUBHUU. [lani HajaeThCs BIANOBIAL HA TPU 3aMTAHHS:
mo-Tmepiie, Mo Take IOPUIWYHO-PENIEBaHTHI HOPMH, MO-ApYre, SK HOPUAHIHO-
peNeBaHTHI HOPMH CHIBBIIHOCATBCS 3 apryMEHTAaTUBHUMM BUMIpaMU IPaBOBOi
TEOpii, MO-TpeTe, SIKy (PYHKIII0 HOPMHU J/JI BHUPIUIEHHS BUKOHYIOTb B CHCTEMI
IOpUIMYHO-pesieBaHTHUX HOpM? Llg BiAMOBIAL TOJISITAE B TOMY, IO MPABOBI,
MOpaJIbHI 1 COLiaJIbHI HOPMHU BBaXKAIOTHCS IOPUAMYHO-PEIEBAHTHUMH HOpPMaMU
TOMY, III0 BOHU MOXYTh OyTH BUKOPUCTaHI SIK apryMEHTH B MPOIIECi pallioHaIbHOT
IOpUANYHOI aprymenTaiii. [IpaBoBi 1 MopanbH1 HOPMU MalOTh TICHUM CTOCYHOK 10
MeTa/HOPMAaTHBHOIO BHUMIpPY MPaBOBOi TeOpli, a COIlaJibHI — JI0 E€MMIPUYHOrO
BUMIpY. Y MIJCYMKY KOHCTaTy€TbCS, IO HOPMHU [JIsl BUPILIEHHA — 1€ MeTa 1
pe3ynabTaT TPABUIBHOTO TOBOKEHHS 3 HOPUIANYHO-PEICBAHTHAMH HOPMAaMHU.
®inocochKO-TIPaBOBOI0 OCHOBOIO TAKOTO 3arajlbHOTO BH3HAYCHHS € CXBaJCHHS 1
PO3IIMPEHHS MOHATTS iHKITIO3UBHOTO HEMO3UTHBI3MY B ceHCi P. Anekci. ['onoBHui
BHUCHOBOK ILIbOTO MiIPO3/A1ly MOKHA 3BECTU JI0 TBEPUKEHHS, IO ICHYE moTpeda B
ICHYBaHH1 yHIBEpCaJIbHHUX HOPM, SIKI MOTJIM O HaJCKHUM YUHOM BIIOPSIKYBATH
poOOTY IOpUCTA 3 FOPUIUYHO-PEICBAHTHUMU HOPMAMH.

B HacTymHOMY mifpo3niii Moka3aHo, 10 TAKUMH YHIBEPCAUTHHUMU HOPMaMH
yxke y €. Epiixa € HopMu 17151 BUpIIICHHS, @ TAaKOXX MOKa3aHO, IO HE YY>KUM JIJIs
HOpMopo3yMiHHs €. Eprnixa Oyno W OCMHCICHHS HOPM JUIsl BHUPIMICHHS SIK
KOMILIEKCHUX HOPM, TOOTO SIK a00 MpaBOOOIpyHTYBaIbHUX, 200 (a0COMIOTHUX YH
BIJTHOCHHX) MpaBO3alepeyHUX HOPM. Pe3ynpTaToM MpOBENEHOro aHamizy €
okpecneHHsa Te3 €. Epmixa mpo yHiBepcaidbHUI 1 MPO KOMIUIEKCHUN XapakTep
HOPM JIJ1s1 BUPIIICHHS.

B mpukiniieBoMy miapo3aiai OMMCaHO PO3yMIiHHS HOPM JJIsSi BHPIMIEHHS 10 1
micist €. Epiixa Ta KOHKpETH30BaHI BIAKPUTI MUTAHHA TEOpii TaKMX HOPM, SKi
MO>XKHA BUPIIIATH B MPOIIECT PO3BUTKY €PIiXOBOI i7€i, 3BEJACHOI 10 MUTAHHS PO
yHIBEpCaJIbHHUI 1 KOMIUIEKCHUI XapakTep HOPM JJisl BUPIIICHHS.

Hpyruii po3aii, KU Ha3UBAETHCS «AHANITHYHUI BUMIP apryMEHTAaTHUBHOI

TeOpili HOPM [JiS BHPIMICHHS», CKIAQAAETHCS 3 JBOX MMIAPO3ALIIB, B SKUX
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aHAIITUYHO, TOOTO CTPYKTYPHO aKTyasi3yloThcs 3rafani Buiie Te3u €. Epmixa mpo
KOMIUJIEKCHUH 1 YHIBEpCAIbHUI XapaKkTep HOPM JUIsl BUPILLICHHS.

B nepuiomy migpo3aisii Ha OCHOBI ICHYIOUOTO B JIOT1L HOPM, 3arajibHii Teopii
npaBa Ta IOPUAUYHIA METOJO0JIOTI] MOALLY HOPM Ha YMOBH 3aCTOCYBaHHS, 3MICT Ta
MOJIaJIbHUM XapaKTep HOPMH MPOIMOHYETHCS KOMIUIEKCHA CTPYKTypa HOPM JIJIs
BUpIIIICHHS, a came: a) a A ma' A—a"—b,Blara A—a"—> b, y)arn—-ana
a" — — b. Li dopmynu noTpiOHO IHTEPIIPETYBATH TaK:

o) SIKIIO MaloTh MICHE NPaBOOOIPYHTYBaJbHI YMOBH 1 HEMa€ yMOB JJIst
a0COJIIOTHUX 1 BIIHOCHUX 3alepedyeHb, TO JIMCHUM 1 3[1IHCHEHHUM € MpaBo b,

B) sikio Morau 6 MaTH Miciie MPaBOOOTPYHTYBaIbHI YMOBH, ajie MalOTh MICIIE
yMOBU JUIsl aOCONIOTHHX 3allepedeHb 1, OTXKe, HE MaroTh MICIle yMOBHU IS
BIJTHOCHHUX 3arepeueHb, TO MpaBo b (aOCOIOTHO) HEmiiCHE,

Y) SKIIO MAarOTh MICIIE MMPaBOOOTPYHTYBaJIbHI YMOBH, HE MAIOTh MICIIsl YMOBH
JUisi aOCONIOTHUX 3amnepeyeHb, MPOTe€ € YMOBHM MJis BIIHOCHUX 3alepeueHb, TO
nmpaBo b (BIIHOCHO) HeJIHCHE.

[IprdyoMy cMMBOJIM O3HAYAIOTh TaKe: a — 1€ MPAaBOOOIPYHTYBallbHA YMOBA; a'
— abcoiroTHE 3amepedyeHHsl mpaBa; a" — BIIHOCHE 3allepeueHHs] MpaBa; — —
IMILTIKAIlisA, — — He, ToOTO (opManbHe 3amepedeHHs; A — 1, ', " — marepiaiabHe
3anepedeHHs. HampukiHill Moka3aHo, SK MOXXHa BBECTH MOJAJIbHI OIepaTopu
«IICHOY 1 «3IIMICHEHHO» B CTPYKTYPY HOPMHU JIJIsl BUPIIIICHHS.

B napyromy migpo3nisii HABOAWUTHCA YyHIBEpCalbHA CTPYKTypa (YHIBEpCyM)
(bopMyBaHHS HOPM JJIsi BUPIIIEHHS, TiJ] TKOIO PO3yMitoThCs 7 (hOPM MOBOKEHHS 3
mpaBoM, a came: ABl (opmu 3acTocyBaHHs mpaBa (CyOCyMIlist 1 3BaKyBaHHSI), 1Bl
dbopMu MOPIBHSAHHS BUTIAAKIB, IB1 (HOPMH aHATI3y MPABOBHUX PIICHb (TPEIOAMIIIN ),
a TaKoX aHali3 TMOOIYHMX HACTIAKIB 3aCTOCYBaHHS TPABOBOi HOPMH
(xoHCekBeHIIii). KoHCTaTyeThCs, M0 HOPMH IS BUPIMICHHS 1 CIPaBIi MOXYTh
MaTu, — MPsIME YU OMOCEPEKOBAHE, — 3HAYCHHS B KOXKHIM 13 (POpM MOBOKEHHS 3
MpaBoM, MpUYOMy 11 (OPMU MOKHA 3BECTH, BPEITI-PEIIT, A0 CyOCyMIlii, B

paMKax SIKO1 HOpMH JJIsl BUPIIIEHHSI MOXKYTh OyTH HaJE€KHUM YMHOM 3aCTOCOBAHI.
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HaBeneni B 1bOMY MAPO3AUII MIPKYBaHHA TIPYHTYIOTbCSI Ha pPO3PI3HEHHI
BHYTPIIIHBOIO 1 30BHIIIHBOIO BUIpPaBAaHHS IPaBOBOrO PIIICHHS B CyYacHid
Teopii IOPUAUYHOI aprymeHrauii, skomy B Teopii HopMm €. Eprmixa Moxe
BI/IMOB1IaTH TIO/I1I MPABO3HAXOIPKCHHS HAa «BUIbHE) 1 3B’ sI3aHE.

B ocranHboMy TpeThOMY pO3IUIL, SKUW Ha3UBAeThca «MeTa/HOpMATUBHO-
EeMIIIPUYHUM BUMIp apryMEHTAaTUBHOI TE€OpPii HOPM Il BUPIMICHHS» 1 MICTUTH 4
MiAPO3AUTH, CIOYATKy BU3HAYAETHCS ICTOTHUM BHECOK, KWW 3pOOWB OJIHUM i3
nepmmmx €. Epnix y cTBOpeHHsI CyOCTaHIIOHalbHOi, TOOTO HEaHAJTITUYHOI 1
yHIBEpCAJIbHOI TEOPii IOPUAMYHOI apryMEeHTallli, a MOTIM aHaJI3yIOThCS B paMKax
BIJIMOBITHO HOPMATHBHOI'O 1 METAHOPMATHUBHOTO BUMIPIB MUTAHHS PO PO3YMIHHSA
HOPM JIJIsl BUPIIICHHS SK aJbTEPHATUBHUX IMPABWII 1 K PE3yJbTaTy 3BaXKyBaHHS
npuHiMiiB. [IpuyoMy npaBuiia po3yMilOThCS K HOPMH, SIKI MOXYTh OyTH abo
BUKOHAHI, a00 HEBUKOHAHI1, a MPUHIUIIU — SIK HOPMH, SIKI MOXYTb OyTH BHUKOHaH1
pizHoro wmiporo (P. Ausexci). 3aBepuryerbcs JOCHIDKEHHS MHTAHHSAM IIPO
BIJTHOIIIEHHS TOHATh (PAaKTUYHOT YMHHOCTI 1 HOPM [IJI1 BUPIMICHHS B paMKax
EMITIPUYHOTO BUMIPY apryMEHTATUBHO1 TEOPii HOPM JIJIsi BUPILIICHHS.

B mepmomy migpo3iai BUCOKO OIIHIOETHCS TOW BHECOK, SKHUH COIOJIOTiS
npaBa 1 coiojoriyHa ropuctpynennis €. Epnixa Moxke 3ampornoHyBaTH IS
CTBOPECHHsI CyOCTaHIIIOHAJIBLHOI Teopil ropuandHoi aprymenTailii. KoHcratyerbcs,
mo €. Epiix 3amo4yarkoBye€ eMMIpUYHUNA HANpPSIMOK y PO3BUTKY TakKoi Teopii.
BinMiuaeTncs, 1m0 Ha 0cOOMUBY yBary 3aciyroBy€ METAHOPMATUBHUI HAPSIMOK B
pPO3BHUTKY Teopii ropuanuHoi aprymentamii P. Anekci. Ilimxogu €. Epmixa i P.
Anexci J03BOJSIOTH YHIBEpCATi3yBaTH IOPUIUYHY apTyMEHTAlliio, MPU [bOMY
BiJI3HAYAETHCA, IO BOHW O0WABa (B MHUHYJIOMY 1 CHOT'OJHI) BHKOPHUCTOBYIOTH
MOHATTSI HOPM JJISI BUPIIIICHHS.

B npyromy minpo3nini moka3aHO, SK KOMIUIEKCHAa CTPYKTypa HOPM IS
BUPIIIEHHS J103BOJISIE CTBEPKYBAaTH, II0 HOPMHU [JIsl BHUPIIICHHS € OCOOJIMBHM
BUTIAQJKOM TpaBuiI B ceHcl P. Anekci, mpuyoMy KOHCTaTyeThCs, IO HOPMHU IS
BUPIMICHHS € albTePHATUBHUMHU TMIpaBUJIaMH, a TOYHINIE KOHTPAAUKTOPHUMHU

MPaBOOOTPYHTYBAJIbHUMHU YW MPABO3alEpPEUHUMHU HOPMaMH JUIsl BHUpILIEHHS a0o
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KOHTPApHUMH TPAaBOOOIPYHTYBAIbLHUMH, AaOCOJIOTHUMHU MPaBO3aNEpPEUHUMU 1
BiTHOCHUMU TIPaBO3aNePCUYHIUMH HOPMaMHU ISl BUPIIIICHHS.

B nactynmHoMy miipo3iii moKaszaHo, sk Teopist mpuHIuUIiB P. Anekci 3aBxau
NIPU3BOAUTH MO HOPM JUI BHpIlICHHS. MmeTbcs Hpo yHiBepcanbHy HPOLENYPY
30BHIIIHBOIO BUIIpaBAaHHS (3BaKyBaHHS NPHUHIIMIIIB), SKa Ma€ 3aKIHUYBaTHUCS
dbopmyOBaHHIM MpaBwia B ceHcl P. Alekci, sike MOBUHHO MAaTU KOMILUIEKCHY
CTPYKTYDY.

B ocranHbOMy miApO3AUTl MOKAa3aHO SK HAa OCHOBI TOHATTS (haKTUYHOT
YUHHOCTI MOHA 3aJyYUTH JIO IOPUIUYHOI apryMeHTallii eMITipu4YHi apryMeHTH,
NpH [IBOMY TepeBary HaJlaHO PEAYKIIT eMIIPUYHUX apryMEHTIB JI0 IPHHIIMITIB Ta
HACTYITHOTO IXHBOT'O 3BaYKYBAHHS, SIKC Ma€ 3aKiHUUTUCS GOPMYBAHHSIM HOPMU JIJIS
BUPIIICHHS.

VY miacyMKy miATBepIXeHO poOovy TrifnoTe3y MNpo Te, 10 HOPMHU s
BUPIIIEHHS — 1€ TOTEHIIIHHO MOpaJbHO 1 COIAJbHO BUIIpaBaaHi (JETITHMOBAaHI)
yHIBepCaJibHI 1 KOMIUIEKCHI Je(iHITUBHI ITpaBOB1 HOPMU (TpaBuUIIa), 3aBASKHA SKUM
MO>KHA PO3B’s13aTH KOHPIIIKT (TPOTHIICIKHICTE) 1HTEPECIB.

Kuarw4oBi ciioBa: Teopis IOpUIUYHOI apryMeHTaIlli, IOpuaIudHa METOI0JIOT 1,
apryMEHTAaTHBHA TEOPis HOPM JIJIs BUPIIICHHS, YHIBEPCAJIbHI 1 KOMIUIEKCHI HOPMH,
IHTErpaTUBHA IOPUCTIPYACHITISA, aHATITHIHUA, HOPMATUBHUM 1 eMIIIPUYHUN BUMIPH
npaBa, YMHHICTH 1 JI€EBICTH MpaBa, BUMIP Baru, IpaBuja 1 MPUHITUIN, CyOCYMITis 1

3Ba)kyBaHHsI, mpobiema FOma, €Bren Epimix.

SUMMARY
Savchuk V. G. Eugen Ehrlich’s Norms for Decision. — Qualifying scientific
work on manuscript rights.
Thesis for the degree of Doctor of Philosophy in the field of knowledge 08
Law, speciality 081 Law — Yuriy Fedkovych Chernivtsi National University,
Chernivtsi, 2023.

Generalized summary of the main content of the thesis.
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The Thesis deals with the philosophical-legal problematization of Eugene
Ehrlich’s idea of norms for decision. This sort of problematization relies on the
historical-critical approach and systems thinking, the argumentative dimensions of
law (namely, analytical, normative and empirical) being their special case.

The objective of the Thesis is to further promote the idea of E. Ehrlich’s
norms for decision. In the course of this promotion, the research points out the
place, which norms for decision take in legal culture in general, as well as within
the analytical and meta/normative-empirical dimensions of the argumentative
theory of norms for decision. In the former case, the emphasis is laid on the
historical aspect of studying norms for decision (Chapter 1 of the Thesis), whereas
in the latter case - on the current aspect (Chapter 2 and Chapter 3).

Chapter 1, “Ehrlich's Idea of Norms for Decision in Legal Culture”, contains
three sections, which first discuss the issue that the idea of norms for decision is
supposed to solve, as well as show how E. Ehrlich himself understood the concept.
Then it comes to how this norm was understood before and after E. Ehrlich. In the
end, the Chapter specifies the open questions of the argumentative theory of norms
for decision, which are answered in the following chapters of the Thesis.

Section 1 of the Chapter articulates the regulative idea of the Thesis in the
sense of I. Kant, which is the notion of the rightness of law. It also shows how the
argumentative theory of norms for decision can be viewed from three perspectives
that are commonly referred to as the analytical, normative and empirical
dimensions of law, the normative dimension being divided into (actual) normative
and meta-normative. Then Section 1 answers three questions: first, what are
juridically relevant norms, second, how do juridically relevant norms relate to the
argumentative dimensions of legal theory, and third, what function do norms for
decision perform within the system of juridically relevant norms. The answer lies
in the fact that legal, moral, and social norms are regarded as juridically relevant
norms because they can be used as arguments in the course of rational juridical
argumentation. Legal and moral norms are closely associated with the

meta/normative dimension of legal theory, while social norms are connected with
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the empirical dimension. As a result, it is stated that norms for decision are the goal
and result of the correct handling of juridically relevant norms. The philosophical-
legal basis for this general definition is the approval and expansion of the concept
of inclusive non-positivism in the sense of R. Alexy. The main conclusion of the
Section is that there exists a need for universal norms, which could properly
regulate the lawyer’s work with juridically relevant norms.

Section 2 indicates that such universal norms may be E. Ehrlich’s norms for
decision. The scholar considered them as complex norms, i.e., as either law-
justifying or (absolute or relative) law-negating ones.

Section 3 describes the understanding of norms for decision before and after
E. Ehrlich, as well as specifies the open issues in the theory of such norms, which
can be solved in the course of promoting E. Ehrlich’s idea, which is reduced to the
issue of the universal and complex nature of norms for decision.

Chapter 2, “The Analytical Dimension of the Argumentative Theory of
Norms for Decision”, is composed of two sections, which analytically, i.e.
structurally, update the above-mentioned idea of E. Ehrlich about the complex and
universal nature of norms for decision.

Resting on the existing division of norms into conditions of application,
content and modal nature of a norm (in the logic of norms, general theory of law
and legal methodology), Section 1 of the Chapter proposes a comprehensive
structure of norms for decision, namely: ) aA—a'A—a" —b,f)ara' A—a" —
—b,y)aAn—a Aa"— —Db. These formulas should be interpreted in the following
way:

a) if the law-justifying conditions occur and there are no conditions for
absolute and relative negations, then the right b is valid and enforceable,

B) if the law-justifying conditions could occur, but the conditions for absolute
negations are present and, hence, the conditions for relative negations are absent,

then right b is (absolutely) invalid,
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y) if the law-justifying conditions occur, the conditions for absolute negations
are not present, but the conditions for relative negations are present, then right b is
(relatively) invalid.

And the symbols stand for: a - a law-justifying condition; a' - an absolute
negation of the right; a" - a relative negation of the right; — - an implication, — -
not, i.e. a formal negation; A - and, *, " - a material negation. At the end of the
Section, it is shown how the modal operators “valid” and “enforceable” can be
introduced into the structure of a norm for decision.

Section 2 presents the universal structure (universum) of forming norms for
decision. This is the seven forms of handling law, namely: two forms of
application of law (subsumption and weighing), two forms of case comparison,
two forms of analysis of legal decisions (prejudices), and the analysis of side
effects of a legal norm (consequence). It is claimed that norms for decision can
indeed be relevant - directly or indirectly - in each of the forms of handling law.
What is more, all these forms can ultimately be reduced to a subsumption, within
which norms for decision can be appropriately applied. All speculations, presented
in this Section, are based on the distinction between internal and external
justification of a legal decision in the modern theory of legal argumentation, which
in E. Ehrlich’s theory of norms may correspond to the division of law-finding into
“free” and bound.

Chapter 3, “The Meta/Normative-Empirical Dimension of the Argumentative
Theory of Norms for Decision”, comprises four sections. At first, it identifies the
significant contribution made by E. Ehrlich to the development of a substantial
(non-analytical) and universal theory of legal argumentation. Then, within the
framework of the normative and meta-normative dimensions, it reveals the issues
of understanding norms for decision as alternative rules and as the result of
weighing principles. Hereby, the rules are perceived as norms that can be either
fulfilled or not fulfilled, and principles - as norms that can be fulfilled to a certain

extent (R. Alexy). The Chapter ends with the issue of the interrelation between the
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concepts of actual validity and norms for decision within the empirical dimension
of the argumentative theory of norms for decision.

Section 1 highly appreciates the contribution that E. Ehrlich’s sociology of
law and sociological jurisprudence can make to the creation of a substantial theory
of legal argumentation. It claims that E. Ehrlich has initiated an empirical direction
in the development of such a theory. It is essential that the meta-normative
direction in the development of the theory of legal argumentation by R. Alexy
deserves peculiar attention. Both E. Ehrlich and R. Alexy’s approaches make it
possible to universalize legal argumentation, while both of them (in the past and
today) have used the concept of norms for decision.

Section 2 shows how the complex structure of norms for decision allows
asserting that they are a special case of rules in the sense of R. Alexy. In addition,
it claims that norms for decision are alternative rules, or rather, contradictory law-
justifying or law-negating norms for decision or contrary law-justifying, absolute
and relative law-negating norms for decision.

Section 3 demonstrates how R. Alexy’s theory of principles always leads to
norms for decision. This is a universal procedure of external justification
(weighing of principles) that ends in the formulation of a rule in the sense of R.
Alexy, which should possess a comprehensive structure.

Section 4 points out how, on the basis of the concept of actual validity,
empirical arguments can be involved in legal argumentation. Preference should be
given to the reduction of empirical arguments to principles and their subsequent
weighing, which should result in the formation of a norm for decision.

In conclusion, the entire research confirms the working hypothesis that norms
for decision are potentially morally and socially justified (legitimized) universal
and complex definitive legal norms (rules) that can help resolve a conflict of
interests.

Key words: theory of juridical argumentation, juridical methodology,
argumentative theory of norms for decision, universal and complex norms,

integrative jurisprudence, analytical, normative and empirical dimensions of law,
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validity and effectiveness of law, measurement of weight, rules and principles,

subsumption and weighing, Hume’s problem, Eugen Ehrlich.
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